
   
 

456 N.E.2d 791 Page 1
  
60 N.Y.2d 131 
(Cite as: 60 N.Y.2d 131, 456 N.E.2d 791) 

  
In the Matter of Elizabeth Kelly, as Administratrix 
of the Estate of Arthur Kelly, Deceased, Respond-

ent,  
v.  

State Insurance Fund, Appellant, and Arthur R. 
Martoccia, P. C., as Guardian ad Litem for Arthur 

T. Kelly, Respondent.  
Court of Appeals of New York  

 
Argued September 20, 1983;  

decided October 27, 1983  
 
CITE TITLE AS: Matter of Kelly v State Ins. Fund  
 

SUMMARY  
 
Appeal, by permission of the Appellate Division of
the Supreme Court in the First Judicial Department,
from an order of said court, entered May 5, 1983,
which unanimously affirmed (1) a decree of the
New York County Surrogate's Court (Millard L.
Midonick, S.; entered on opn of Marie M. Lambert,
S., 110 Misc 2d 356) fixing a workers' compensa-
tion lien at $22,921.60, and (2) an order of the New
York County Surrogate's Court (Marie M. Lambert,
S.), denying a motion by the State Insurance Fund
to renew and reargue the decree previously entered.
The following question was certified by the Appel-
late Division: “Were the decree and the order of the
Surrogate's Court, as affirmed by this Court, prop-
erly made?”  
 
Petitioner, executrix of her deceased husband's es-
tate, received workers' compensation death benefits
after her husband was killed in a construction acci-
dent. She later brought actions for wrongful death
and for conscious pain and suffering against the
City of New York, the general contractor for the
construction project, and several other contractors.
Damages were recovered in the amount of
$315,000. Petitioner applied to the Surrogate's
Court for a distribution of the recovery proceeds.
At the time of the application, the compensation
                               
  

 

carrier had made periodic payments to petitioner
totaling, with interest, $54,127.56. The court de-
termined that, pursuant to section 29 of the Work-
ers' Compensation Law, the compensation carrier
had a lien on petitioner's recovery in this amount.
Under this same statute, petitioner was deemed to
be entitled to have the costs she incurred in bring-
ing the action, including her attorney's fee, appor-
tioned between herself and the carrier according to
the relative benefit derived by each party from the
recovery. Petitioner's costs in bringing the action
constituted 34.27% of the total recovery. The carri-
er's equitable share of the litigation costs was held
to be a pro rata share of the total amount of the re-
covery inuring to the benefit of the carrier, and the
carrier's lien on petitioner's recovery was offset by
34.27% of past benefits paid and the present value
of estimated future benefit payments that were not
necessary due to the recovery. The Appellate Divi-
sion affirmed for the reasons stated by the Surrog-
ate's Court.  
 
The Court of Appeals answered the question certi-
fied in the affirmative and affirmed the order of the
Appellate Division, holding, in an opinion by Chief
Judge Cooke, that when a workers' compensation
claimant recovers damages in a third-party action
the compensation carrier's equitable share of litiga-
tion costs incurred by the claimant may be appor-
tioned on the basis of the total benefit that the carri-
er derives from the claimant's recovery, and that ac-
cordingly, the carrier's equitable share of the costs
of litigation was properly assessed as a percentage
of the total of the amount of past benefits paid
(which the carrier will recoup by enforcing its lien
in that amount on the recovery) and the present
value of estimated future benefits to claimant
(which the carrier would not have to pay because of
claimant's recovery).  
 
Matter of Kelly v State Ins. Fund, 94 AD2d 609, af-
firmed.  
 

HEADNOTES  
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Workers' Compensation--Third-Party Action-
-Apportionment of Litigation Costs  
(1) When a workers' compensation claimant recov-
ers damages in a third-party action, the compensa-
tion carrier's equitable share of litigation costs in-
curred by the claimant may be apportioned on the
basis of the total benefit that the carrier derives
from the claimant's recovery (see Workers' Com-
pensation Law, § 29); accordingly, the carrier's
equitable share of the costs of litigation was prop-
erly assessed as a percentage of the total of the
amount of past benefits paid (which the carrier will
recoup by enforcing its lien in that amount on the
recovery) and the present value of estimated future
benefits to claimant (which the carrier will not have
to pay because of claimant's recovery). There is
nothing in the statute limiting assessment of costs
against a carrier's relief from its obligation to pay
future benefits, and the purpose of the statute is
served by an allocation formula that considers the
full benefit a carrier receives from an employee's
third- party recovery. The value of future compens-
ation payments that a carrier has been relieved of
paying due to a third-party recovery is not so spec-
ulative that it is improper to estimate and to assess
litigation costs against this benefit to the carrier,
and permitting courts when apportioning litigation
costs to consider the extinguishment of a carrier's
future obligation to make compensation payments
as a relative benefit to a carrier does not comprom-
ise the principle behind the granting of a carrier's li-
en; furthermore, the fact *133 that a compensation
carrier may also be the employer's liability carrier
is irrelevant to determining the benefit it receives
from an employee's recovery in a third-party action.  
 

POINTS OF COUNSEL  
 
Raymond C. Green, Leonard M. Schnitzer and
Mark Slotkin for appellant. I. Where an employer
has been impleaded and compelled to pay a Dole
contribution claim in a wrongful death and con-
scious pain and suffering action by the estate of an
employee against another not in the same employ,
the employer (through its workers' compensation
                               
  

 

insurer) should not additionally be compelled to
pay back to the employee's estate a portion of its
workers' compensation lien as a contribution to-
ward the estate's expenses in prosecuting the action;
and in the event that there must be a contribution, it
should be in a lesser amount or percentage than
would have been required if the employer had not
been a party to and liable in the litigation. (Federal
Mar. Terms. v Shipping Co., 394 US 404;General
Aniline & Film Corp. v Schrader & Son, 12 NY2d
366;Louviere v Shell Oil Co., 509 F2d 278, 515
F2d 571;Ballwanz v Jarka Corp., 382 F2d
433;Russo v Flota Mercante Grancolombiana v
American Stevedores, 303 F Supp 1404;Myers v
Cornell Univ., 97 Misc 2d 195;Rahl v Hayes 73
Corp., 117 Misc 2d 571.) II. The lienor is not re-
quired to contribute toward the estate's prosecution
expenses on the basis of potential savings in not
having to pay out benefits in the future. (Castle-
berry v Hudson Val. Asphalt Corp., 70 AD2d
228;Matter of Van Deusen v United States Fid. &
Guar. Co., 81 AD2d 1026;Matter of Joosten, 103
Misc 2d 140;Matter of Kelly, 110 Misc 2d
356;United States Fid. & Guar. v 38 East 29th St.,
111 Misc 2d 672, 88 AD2d 1116;Cox v Belmont
Ironworks, 104 Misc 2d 801;O'Connor v Lee Hy
Paving Corp., 480 F Supp 176;Matter of Di Meglio
v Hartford Ins. Co., 116 Misc 2d 191;Matter of
Racz, 114 Misc 2d 146;Matter of Purtill, 111 Misc
2d 916.) III. If the lienor is required to contribute
toward the estate's prosecution expenses on the
basis of the lienor's savings in not having to pay fu-
ture workers' compensation benefits, contribution
should not be by means of a lump-sum equivalent
to .3427 of the actuarially estimated present value
of future payments, but should be by means of
weekly payments equal to .3427 of such weekly
workers' compensationbenefits*134 payments as
and when they would actually have become due had
there been no wrongful death recovery. (Green v
City of New York, 115 Misc 2d 853;Stineman v
Fontbonne Coll., 664 F2d 1082.) IV. Whether there
should be an obligation to contribute to the prosec-
ution expenses out of future savings, and if so, what
form the contributions should take, was not for the
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Surrogate to determine, but was exclusively within
the domain of the Workers' Compensation Board,
and the Surrogate should, accordingly, have de-
clined to assume jurisdiction over this aspect of the
matter. (O'Rourke v Long, 41 NY2d 219;Pabon v
Railroad Maintenance Corp., 79 AD2d 511;Kim-
brough v C.F.L. Dev. Corp., 80 AD2d 737;Matter
of Young v Western Elec. Co., 85 AD2d 823.)  
Paul F. McAloon, Edwin N. Weidman and Abraham
Fuchsberg for Elizabeth Kelly, respondent. I.
Where subdivision 1 of section 29 of the Workers'
Compensation Law, which requires equitable ap-
portionment of the costs of obtaining recovery in a
third-party action, is concededly applicable against
innocent employer-lienors, the exemption of negli-
gent employer-lienors from its coverage would be
contrary to the statute and contrary to equity and
common sense. (Matter of Van Deusen v United
States Fid. & Guar. Co., 81 AD2d
1026;Westchester Light. Co. v Westchester County
Small Estates Corp., 278 NY 175;Cardinal v State
of New York, 304 NY 400;Dole v Dow Chem. Co.,
30 NY2d 143;Cox v Belmont Ironworks, 104 Misc
2d 801;Becker v Huss Co., 43 NY2d 527.)II. The
court below properly took into account the lienor's
future savings in determining the apportionment of
the expenses of the third-party recovery, consistent
with the clear language of the statute and the intent
of the Legislature. (Castleberry v Hudson Val. As-
phalt Corp., 70 AD2d 228;O'Connor v Lee Hy Pav-
ing Corp., 480 F Supp 716;Matter of Di Meglio v
Hartford Ins. Co., 116 Misc 2d 191;Cox v Belmont
Ironworks, 104 Misc 2d 801;United States Fid. &
Guar. v 38 East 29th St., 111 Misc 2d 672;Matter of
Kelly, 110 Misc 2d 356;Matter of Curtin v City of
New York, 287 NY 338.)III. The court properly
ordered a lump-sum reduction of the lien to offset
future benefits. IV. The Surrogate had jurisdiction
to determine the amount of the lien in the course of
*135 judicially settling petitioner administratrix' ac-
count. (Matter of Lachman, 208 Misc 774;Matter of
Applebaum, 180 Misc 881;Matter of Trofemuk, 52
Misc 2d 148;O'Rourke v Long, 41 NY2d 219;Mat-
ter of Young v Western Elec. Co., 85 AD2d
823;Kimbrough v C.F.L. Dev. Corp., 80 AD2d
                               
  

 

Pabon v Railroad Maintenance Corp., 79 AD2d
511;Matter of Piccione, 57 NY2d 278.)  
 

OPINION OF THE COURT  
 
Chief Judge Cooke.  
When a workers' compensation claimant recovers
damages in a third-party action, the compensation
carrier's equitable share of litigation costs incurred
by the claimant may be apportioned on the basis of
the total benefit that the carrier derives from the
claimant's recovery. In the present matter, there-
fore, it was proper for the Surrogate's Court to have
assessed the carrier's equitable share of the costs of
litigation as a percentage of the total of the amount
of past benefits paid (which the carrier will recoup
by enforcing its lien in that amount on the recov-
ery) and the present value of estimated future bene-
fits to claimant (which the carrier will not have to
pay because of claimant's recovery).  
 
Petitioner, executrix of her deceased husband's es-
tate, received workers' compensation death benefits
after her husband was killed in a construction acci-
dent. She later brought actions for wrongful death
and for conscious pain and suffering against the
City of New York, the general contractor for the
construction project, and several other contractors.
Damages were recovered in the amount of $315,000. 
 
Petitioner applied to the Surrogate's Court for a dis-
tribution of the recovery proceeds. At the time of
the application, the compensation carrier, appellant
here, had made periodic payments to petitioner
totaling, with interest, $54,027.56. The court de-
termined that, pursuant to section 29 of the Work-
ers' Compensation Law, the compensation carrier
had a lien on petitioner's recovery in this amount.
Under this same statute, petitioner was deemed to
be entitled to have the costs she incurred in bring-
ing the action, including her attorney's fee, appor-
tioned between *136 herself and the carrier accord-
ing to the relative benefit derived by each party
from the recovery. Petitioner's costs in bringing the
action constituted 34.27% of the total recovery. The
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carrier's equitable share of the litigation costs was
held to be a pro rata share of the total amount of the
recovery inuring to the benefit of the carrier. The
court reasoned that inasmuch as the carrier stood to
gain by the recovery in two ways -- by recouping
past compensation paid and by being relieved of its
future obligation to pay compensation -- the carri-
er's share of litigation costs should reflect both of
these benefits. Accordingly, the carrier's lien on pe-
titioner's recovery was offset by 34.27% of past be-
nefits paid and the present value of estimated future
benefit payments that were not necessary due to the
recovery.  
 
The Appellate Division affirmed for the reasons
stated by the Surrogate's Court and granted leave to
appeal to this court on a certified question. This
court answers the certified question in the affirmat-
ive and affirms the order of the Appellate Division.  
 
Section 29 of the Workers' Compensation Law gov-
erns the rights and obligations of employees, their
dependents, and compensation carriers with respect
to actions arising out of injuries caused by third-
party tort- feasors. A claimant has the first right to
bring a third-party action, and, while undertaking
such an action, may continue to receive compensa-
tion benefits (Workers' Compensation Law, § 29,
subd 1).FN* In the event that a claimant recovers in
a third-party action, the compensation carrier is
granted a lien on the amount of the recovery pro-
ceeds equal to the amount of past compensation it
has paid, with interest (id.). The lien, however, is
subordinate to a deduction for costs and attorney's
fees (id.). The statute was amended in 1975 (see L
1975, ch 190) to also provide: “Should the employ-
ee or his dependents secure a recovery from [a third
party], whether by judgment, settlement or other-
wise, such employee or dependents may apply on
notice to such lienor to the court in which the third
party action was instituted, or to a court *137 of
competent jurisdiction if no action was instituted,
for an order apportioning the reasonable and neces-
sary expenditures, including attorney's fees, in-
curred in effecting such recovery. Such expendit-
                               
  

 

ures shall be equitably apportioned by the court
between the employee or his dependents and the li-
enor” (Workers' Compensation Law, § 29, subd 1).  
 

FN* If a claimant fails to bring a third-
party action within six months of being
awarded compensation, the carrier has the
right to bring the action on behalf of the
claimant provided that the employee has
been given 30 days' notice (see Workers'
Compensation Law, § 29, subd 2).  

 
Appellant argues that the Legislature, in amending
section 29 to provide for apportionment of litiga-
tion costs, limited the scope of a third-party recov-
ery that benefits the carrier, against which the carri-
er's share of litigation costs may be assessed. It is
contended that while the purpose of section 29 is to
encourage employees, or their dependents, to pur-
sue a third- party recovery, the lien provision is of
equal importance as it accords the carrier an oppor-
tunity to recoup past compensation paid, should a
recovery in the third-party action be had, and
thereby prevents double recovery. The 1975
amendment, it is urged, contemplates that the carri-
er should assume only the proportionate costs in-
curred in recovering the lien amount; it was not in-
tended to eviscerate the lien by also assessing costs
against the speculative amount of benefit inuring to
the carrier from being relieved of its obligation to
make future payments (see Castleberry v Hudson
Val. Asphalt Corp., 70 AD2d 228, 230-235). This
argument is unpersuasive.  
 
Prior to the amendment of section 29, an insured
employee who recovered against a third party an
amount greater than his or her statutory entitlement
to compensation bore the entire costs of litigation
and paid the lien amount out of the remaining re-
covery proceeds (see Memorandum of NY Law
Rev Comm, McKinney's Session Laws of NY,
1975, p 1551; see, also, Becker v Huss Co., 43
NY2d 527). As a result, carriers reaped significant
benefits at a claimant's expense. The Law Revision
Commission, advocating change in the law, noted
that “when the excess is modest or non-existent, the
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employee, who has gone to the trouble and expen-
ded the time required to make the lawsuit a success,
finds that after his own lawyer's and the carrier's li-
ens have been paid off, there is little or no net re-
covery left for him” (id., at p 1552).  
 
The impetus for amending the law to provide for al-
location of litigation costs between the employee
and the *138 carrier, therefore, was the desire to
stem the inequity to the claimant, arising when a
carrier benefits from an employee's recovery while
assuming none of the costs incurred in obtaining
the recovery, and to ensure that the claimant re-
ceives a full measure of the recovery proceeds in
excess of the amount of statutory benefits otherwise
due the claimant. It was determined that these in-
terests would be most effectively served by equit-
ably apportioning litigation costs. This concept was
purposely adopted to avoid “rigid statutory formu-
las” and to implement a “practical and flexible” ap-
proach towards ensuring that a compensation carri-
er assumes its fair share of the costs of litigation
(see Memorandum of NY Law Rev Comm, op cit ,
p 1553; see, also, Becker v Huss Co., 43 NY2d 527,
543,supra). It is evident that the determination of
what constitutes equitable apportionment of costs
has been left to the courts (Becker v Huss Co.,
supra, at p 544). When an employee brings a third-
party action and recovers an amount greater than
the amount of his or her statutory entitlement to
compensation, there is no question that the carrier
benefits not only by the recovery of its lien but also
by the value of estimated future compensation pay-
ments that, but for the employee's efforts, the carri-
er would have been obligated to make. There being
nothing in the amendment, either express or im-
plied, limiting a court's power to assess costs
against a carrier's relief from its obligation to pay
future benefits, the purpose of the amendment is
served by an allocation formula that takes into con-
sideration the full benefit a carrier receives from an
employee's recovery in a third-party action.  
 
This conclusion comports with the law governing
situations in which the employee's recovery is less
                               
  

 

than its statutory entitlement to compensation -- the
so-called “deficiency” cases. When an employee
brings a third- party action and recovers an amount
less than his or her statutory entitlement to com-
pensation, the compensation carrier must award
compensation for the deficiency “between the
amount of the recovery * * * actually collected, and
the compensation provided or estimated by this
chapter” (Workers' Compensation Law, § 29, subd
4). This provision has been construed to mean that
in a deficiency case the *139 amount “actually col-
lected” by the employee is the recovery proceeds
remaining after deduction for litigation costs (see
Matter of Curtin v City of New York, 287 NY 338,
340-344). Therefore, the carrier assumes the entire
cost of obtaining the recovery, as its responsibility
to make payments is reduced only by the amount
“actually collected” by claimant. Obligating the
carrier to assume all litigation costs in a deficiency
case is based on the principle that when “one per-
son without fault incurs expenses in creating a fund
which inures to the benefit of another, he [or she]
should be reimbursed from that fund for the ex-
penses so incurred” (Matter of Curtin v City of
New York, supra, at p 343). In a deficiency case the
proceeds of recovery inure only to the benefit of the
carrier because it relieves the carrier, for a time,
from paying regular compensation benefits. The
employee has received no real benefit because he or
she has not received anything that would not other-
wise have been forthcoming had the third-party ac-
tion never been brought. The concept that the carri-
er should be responsible for the costs in obtaining a
recovery, to the full extent that it is benefited by the
recovery, is no less relevant when the claimant re-
ceives a benefit from a recovery in excess of his or
her statutory entitlement than in a deficiency case
when the claimant has received none.  
 
Furthermore, the value of future compensation pay-
ments that a carrier has been relieved of paying due
to a third-party recovery is not so speculative that it
would be improper to estimate and to assess litiga-
tion costs against this benefit to the carrier. Indeed,
when it is the carrier that brings a third-party ac-
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tion, the statute specifically authorizes determining
the amount of excess recovery owing to the em-
ployee by estimating the “probable total amount” of
future compensation “upon the basis of the surviv-
orship annuitants table of mortality, the remarriage
tables of the Dutch Royal Insurance Institution and
such facts as * * * may [be] deem[ed] pertinent”
(Workers' Compensation Law, § 29, subd 2).  
 
Finally, permitting courts when apportioning litiga-
tion costs to consider the extinguishment of a carri-
er's future obligation to make compensation pay-
ments as a relative benefit to a carrier does not
compromise the principle *140 behind the granting
of a carrier's lien. The lien serves to permit carriers
to recoup past outlays of compensation and to avoid
a double recovery by the claimant for the same pre-
dicate injury (see Matter of Granger v Urda, 44
NY2d 91, 97). It was the very fact that carriers
were permitted this benefit at a claimant's expense
that formed a principal basis for the amendment of
the law. Assessing costs against the full amount of
the recovery inuring to the carrier's benefit in no
way vitiates a carrier's right to recoup past benefits
paid. The right to a lien remains intact. The carrier
must, however, contribute the costs of litigation in
proportion to the benefit it has received. Offsetting
the carrier's lien by its equitable share of litigation
costs does no more than provide a convenient and
practical means of settling accounts between the
claimant and the carrier. And inasmuch as the
claimant's recovery has already been reduced by the
full costs incurred in the action, no double recovery
is had.  
 
Appellant makes an additional point that merits
brief discussion. Appellant notes that it is not only
decedent's employer's compensation carrier, but it
is also the employer's liability carrier. In this latter
capacity, it has had to pay damages on behalf of the
employer who was impleaded in petitioner's third-
party action and ultimately was held to be partially
liable for decedent's accident. Appellant argues
that, in these circumstances, the rationale underly-
ing equitable apportionment of litigation costs does
                               
  

 

not apply because the carrier's interests in recoup-
ing or extinguishing compensation payments no
longer conform with the employee's interest in ob-
taining a recovery. Indeed, the carrier's interest is
adverse to that of the claimant insofar as the carrier,
as liability insurer, will be liable on the judgment
over. Therefore, it is contended, the carrier should
not be required to bear the employee's costs in
bringing the action, at least to the extent that liabil-
ity has been apportioned to it.  
 
Although this contention has met with some sup-
port in the lower courts (see France v Abstract Tit.
Div. of Tit. Guar. Co., 57 AD2d 721,mod43 NY2d
527;Myers v Cornell Univ., 97 Misc 2d 195), it is
inconsistent with the purpose of requiring equitable
apportionment of litigation costs. *141 Quite
simply, that a compensation carrier may wear a
second hat as a liability carrier is irrelevant to de-
termining the benefit it receives from an employee's
recovery in a third-party action. A claimant has no
control over an employer's choice of insurance
companies or the employer's impleader in a third-
party action. An employee's right to bring a third-
party action is in no way restricted by the potential
for the shifting of ultimate liability, in whole or in
part, to the employer and, consequently, the em-
ployee's concomitant right to equitable apportion-
ment of litigation costs should be similarly unaf-
fected (Matter of Van Deusen v United States Fid.
& Guar. Co., 81 AD2d 1026).  
 
Accordingly, the order of the Appellate Division
should be affirmed, with costs, and the question
certified answered in the affirmative.  
 
Judges Jasen, Jones, Wachtler, Meyer, Simons and
Kaye concur.  
Order affirmed, etc. *142  
 
 
Copr. (c) 2009, Secretary of State, State of New York
N.Y. 1983.  
MTR KELLY v STATE INS. FUND  
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